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or Half Empty?

POLICY BRIEF

Introduction

A 55-year-old taxi driver from Kutaisi died on 17 June 2015. In his wife's words, he
had been taken to the police station for a urine drug test and given three diuretic
pills in order to increase his body’s production of urine. After the test showed no
presence of drugs in his system, he was released. Back at home, he told his wife
he did not feel well because of medications. After some time passed, he died. The
Kutaisi Regional Prosecutor’s Office had not yet recognised the victim's wife as a
legal successor/assignee, thus she remains a witness in the case. The investigation
is still underway. This and other cases are described in GYLA's report on crimes
committed by law enforcement. It is an example of the continuing problems asso-
ciated with the independence of the Prosecutor’s Office and efficient protection
of victims'rights.!

In October 2015, the Government carried out the reform of the Prosecutor’s Of-
fice. It announced that the reforms were complete and there was no need to focus
further attention on the Prosecutor’s Office in the 2016 Action Plan for the Imple-
mentation of the EU-Georgia Association Agreement.? Taking into consideration
the context, the changes introduced in 2015 surely are notable. During the Soviet
period, the Prosecutor’s Office had served as an instrument through which po-
litical elites could wield influence. This continued even after Georgia’s indepen-
dence, with the Prosecutor’s Office remaining resistant to reform.

After the recent reforms, the question is now about the impact of the changes on
the culture and practice within the Prosecutor’s Office. In particular, the Georgian
public remains concerned about the investigation of both crimes allegedly com-
mitted by law enforcement officials and high profile political cases.3

Interestingly, the position of the Government of Georgia concerning the need for
the continuation of the reforms is not clear. When comparing the EU-Georgia As-
sociation Agenda with the action plans for the Human Rights Strategy, it is clear
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that the Government does not have a consistent approach to the development of
the Prosecutor’s Office. In the absence of a unified position concerning the fun-
damental issues in the above-mentioned action plans, it is difficult to make any
conclusions about their implementation in practice.

Given this lack of clarity, it is important to assess the 2015 reform and, in particu-
lar, what impact the new changes have made toward achieving the objective set
out in the Association Agreement of creating of an independent, effective and
politically neutral Prosecutor’s Office. To this end, this policy document studies the
content of the 2015 reform and evaluates the performance of the entities created
as a result of the reform, namely the Prosecutorial Council and the Conference of
Prosecutors (since the latter was involved in a selection process of the Council).
Finally, the document presents the areas that are still in need of reform.

Importance of an Independent, Effective and
Politically Neutral Prosecutor’s Office

The function of the state to investigate crime, carry out criminal prosecutions and
punish criminals is an issue of public interest that differs from the other functions
of the state.* Consequently, it is necessary that the Prosecutor’s Office be indepen-
dent in its activities from political or other influences and remain neutral in the
investigation and prosecution of crimes. In Georgia, this has been a challenge for
the prosecution system so far.’

Reforms in 2015

The amendments introduced in October 2015 changed the procedure for the
selection/appointment and dismissal of the chief prosecutor. As a result, the se-
lection process has become more inclusive. An independent and collegial body,
known as the Prosecutorial Council, was established in Georgia for the first time.
The Council aims at guaranteeing the independence, transparency and effective-
ness of the system.® While the creation of the Council was a positive step, local
NGOs’ and the Venice Commission® noted that the proposed legislative amend-
ments do not ensure the Council’s independence or its political neutrality.

Significant Functions of the Prosecutorial Council

The document developed by the Venice Commission regarding the indepen-
dence of the Prosecutor’s Office states that wherever they operate, prosecutorial
councils generally are granted the powers to discipline and dismiss prosecutors.?
According to Georgia’s current legislation, the Council’s functions pertain only to
the chief prosecutor and a deputy chief prosecutors. The law does not empower
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the Council to consider the cases of, or make decisions regarding, other prosecu-
tors working within the system. Thus, the Chief Prosecutor, who works under the
Minister of Justice, retains the authority to appoint, dismiss and discipline other
prosecutors for misconduct.

A prosecutor working on a specific case takes the decision to initiate or not initiate
an investigation, as well as the decision not to terminate a case and bring it to the
court, etc. In order to limit the possibility of instructing a prosecutor inappropri-
ately (particularly in politically sensitive investigations), legislative guarantees for
enabling a prosecutor to remain neutral should be in place. One such guarantee
is removing the power to dismiss a prosecutor from the chief prosecutor and en-
trusting this power with an independent body like a prosecutorial council. The
Prosecutorial Council of Georgia does not have such authority.

Effectiveness of the Prosecutorial Council

According to the legislation, the Prosecutorial Council convenes once every six
months to hear a report filed by the Chief Prosecutor of Georgia on the activities
of prosecutorial bodies. The report should cover the following issues: policy on
the fight against crime, protection of human rights and freedoms during legal
proceedings, cases of high public interest, priority directions of the activities of
the prosecution, etc. On the basis of the report, the Prosecutorial Council develops
recommendations and submits them to the Chief Prosecutor.

Furthermore, the Prosecutorial Council should submit recommendations to the
Chief Prosecutor on criminal justice policy and on legal issues of great importance
for the development of law and uniform practice.

According to the information provided on the website of the Prosecutorial Coun-
cil and in an official letter of the Ministry of Justice,'® the Prosecutorial Council has
convened three times since its creation in October 2015 - on 2 and 19 November
2015 and 30 May 2016. The first two meetings were dedicated to the approval
and appointment of the chief prosecutor. At the meeting held on 30 May 2016, its
participants heard the chief prosecutor’s report.

However, as the information on the official website of the Prosecutorial Council
makes it clear, the Council had not developed and submitted recommendations
to the chief prosecutor, as it is required by subparagraph ‘g’ of paragraph 6 of Ar-
ticle 81 of the Law of Georgia on the Prosecutor’s Office. Recommendations were
not made during the Council’s meeting. The corresponding minutes of the meet-
ing demonstrate that the Council’s members listened to the chief prosecutor’s re-
port, asked him a number of questions and listened to his answers. They did not
consider the issue of developing recommendations.!’

The information and the minutes of the meeting on the same website also reveal
that the Council did not make any recommendations on criminal justice policy
or any other important issues as required by subparagraph ‘h’ of paragraph 6 of
Article 81 of the Law of Georgia on the Prosecutor’s Office.
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Transparency of the Meetings of the Prosecutorial
Council

The Prosecutorial Council is an administrative body. Although its meetings are
open to the public and the Law on the Prosecutor’s Office does not stipulate that
sessions may be closed, the Minister of Justice established by her order that meet-
ings should be closed. Under the Law, the Minister of Justice approves the Coun-
cil's charter which is on the lower level in the hierarchy of normative acts and thus
cannot go against the norms of the General Administrative Code or Law on the
Prosecutor’s Office. Despite this, an entry introduced in the charter states that the
meetings should be closed.?

In addition, acquiring public information from the Prosecutorial Council about its
the activities has proven to be difficult. A response to GYLA's request for informa-
tion sent to the Prosecutorial Council on 5 September 2016 was received as late
as 3 October 2016.13

Composition of the Prosecutorial Council and Rules
for Election of its Members

The eight members of the Prosecutorial Council are elected by the Conference of
Prosecutors, which is comprised of all prosecutors in the system and investigators.
Under the Law, the candidates for Council membership are proposed by the initia-
tive groups of prosecutors and investigators. The Law does not define the process
of nominating candidates by initiative groups.

The first Conference of Prosecutors and the election of the Council’'s members
were organised without determining any procedures for the elections, e.g. rules
for creating initiative groups of prosecutors and investigators, procedures for
nominating candidates and definition of the terms of membership. As a result,
we observed only the voting process for the 16 candidates who were selected in
advance to fill the eight seats. Hence, it is not clear to what extent the process of
nominating candidates was conducted democratically and fairly.14

Need for Reducing the Role of the Minister of Justice

The Prosecutorial Council is headed by the Minister of Justice. Although the Con-
stitution of Georgia stipulates that prosecution bodies should be run by the Min-
ister of Justice, the Venice Commission’s recommendation says that the Minister’s
prominent role in the Prosecutorial Council can and should be reduced.'® Accord-
ing to the Law on the Prosecutor’s Office, the Minister chairs the sessions of the
Council, individually nominates a candidate for the position of Chief Prosecutor
and votes for his/her approval as a member of the Council, etc.
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After the Venice Commission submitted its observations, the changes to the Law
on the Prosecutor’s Office obliged the Minister of Justice to hold formal discussions
concerning the candidates for membership and substantiate his/her choice.!®
However, these changes do not respond to the advice of the Venice Commission
on reducing the Minister’s significant power in the nominating process, which is
discretionary at present. In view of the Venice Commission, the process should
become more transparent. Despite the obligation of the Minister under a new rule
to hold discussions/consultations concerning the candidates and substantiate her
choice, it did not make the process transparent and did not restrict the Minister’s
discretion with the criteria of impartiality and professionalism.

As for the authority of the Minister of Justice to lead the Prosecutorial Council and
other powers, the Law has not been amended based on the Venice Commission’s
recommendations. According to the Venice Commission assessment, the fact that
the Minister of Justice directs the Prosecutorial Council makes its independence
questionable. Therefore the Venice Commission recommended that the Council’s
members elect a head of the Council from their ranks, which could not be the
Minister of Justice.'”

The Issues Bypassed by the Reforms

The priorities for further reforms should be the creation of legislative and institu-
tional guarantees to strengthen the Prosecutorial Council and ensure its indepen-
dence in reality. Future reforms should also address some significant issues that
were not taken into consideration by the 2015 changes, namely:

Defining the Constitutional Position of the
Prosecutorial Council

On the one hand, the Prosecutorial Council is created as an independent body
and, on the other hand, it operates under the supervision of the Ministry of Jus-
tice. This fact proves that institutional reforms should continue and the constitu-
tional position of the Council within the state system should be correctly defined.

The concept of the reform for the Prosecutor’s Office developed by the Ministry of
Justice from the outset called for the implementation of reform without changing
the existing constitutional framework,'® leaving the Prosecutor’s Office under the
Ministry of Justice. Reforms started and important amendments were introduced
to the legislation (Conference of Prosecutors and Prosecutorial Council with signif-
icant powers were created, etc.) without properly examining, understanding and
planning the constitutional position of the system of the Prosecutor’s Office and
whether to place it under the Ministry of Justice or create an independent body
separate from all other branches of state power.
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Creation of Guarantees for an Individual Prosecutor’s
Political Neutrality

An individual prosecutor does not have any legislative guarantees at present for
being neutral and impartial while carrying out criminal proceedings. The prosecu-
tion system is strictly centralised. It is fully built on the principle of subordination:
all prosecutors are subordinates of the Chief Prosecutor.’ The process of appoint-
ing the Chief Prosecutor remains politicised. It is necessary to create legislative
guarantees to ensure the fair appointment of an individual prosecutor and assess-
ment of his/her activity, while also instituting a predictable and clear mechanism
for disciplining and dismissing, when appropriate.

Conclusion

The review of the amendments introduced into the Law on the Prosecutor’s Of-
fice and an assessment of the function of the new rules in practice show that in-
stitutionally and realistically the Prosecutor’s Office remains under great political
influence. Therefore, the 2015 reform cannot be described as having achieved its
goal of establishing an independent and politically neutral Prosecutor’s Office.
The reform should be continued in at least two directions: strengthening guaran-
tees for the Prosecutorial Council’s independence and creating guarantees for the
political neutrality of individual prosecutors.

Recommendations:
The reform in the Prosecutor’s Office should continue in the following directions:

« Work towards defining the constitutional framework of the system of the Prose-
cutor’s Office should be started;

« The Prosecutorial Council should be granted the power to discipline and dismiss
all prosecutors working in the prosecutorial bodies and investigators of the Pros-
ecutor’s Office;

- Sessions of the Prosecutorial Council should be open, as prescribed by the Law;
- Clear and predictable criteria for disciplining a prosecutor should be developed
and an objective and transparent process of disciplining should be established;

« Transparent rules for the election of the Prosecutorial Council members should
be developed;

+ The role of the Minister of Justice in the Prosecutorial Council should be reduced
and its members should be allowed to elect its chair who will not be a Minister of
Justice;

- The criteria for the selection of candidates for the position of Chief Prosecutor
should be defined; selection of candidates should be based on professionalism
and impartial criteria related to work experience;

« The process of appointing an individual prosecutor should be reformed and the
entity responsible for the supervision and evaluation of performance and dismiss-
al should be changed.
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